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Deci sion on Remand

This matter was remanded to ne by the United States Court
of Appeals for the Seventh Crcuit for reconsideration of the
award of back pay to the conplainant M. Waley in |ight of

the First Grcuit's decision in Gty of Boston v. Secretary

of Labor, 631 F.2d4 156 (1980). The parties were given an opportunity
to brief the issues under a briefing schedule issued on August 16,
1982, and each party has filed a brief.

The facts in this case are not in dispute. Jerone \Waley
started work as a CETA (presumably Public Service Enployment)
empl oyee of the Gty of Chicago as a civilian detention aide
in the Police Departnment on January 13, 1975. He worked in
the lockup in district police stations. In the year and a half
from January 13, 1975 until he was termnated on July 21, 1976,
M. \Waley was absent on'sick |leave or |eave wthout pay for
85 days and took 11 days of vacation. [In 1976, there were three
incidents in which he did not report for duty and failed to

notify his supervisors, or did not follow nedical |eave proce-



dures. M. \Whaley had an explanation or excuse for each incident,
but chose to waive his right to a hearing. Disciplinary suspensions
were inposed in each case. The Rules and Regul ations of the
Police Departnent specifically provide that enpl oyees shall

be given witten notice of charges against them and provide
detailed pre-hearing and hearing procedures which nust be followed
prior to taking disciplinary action. These procedures were
followed prior to M. whaley's suspensions, but not his term na-
tion. Another allegation of failure to report for duty and

notify supervisors in advance was pending in July 1976 when

the watch captain reconmended to the District Commander that

M. Whaley be terninated, and the District Commander concurred

in that reconmmendation.

The watch captain wote a menmorandum to the District Com
mander detailing M. whaley's poor attendance record and failure
to foll ow proceduresfor taking |eave. M. Waley was not shown
that menmorandum M. Whaley was never given any witten or
official oral notification of his termnation or the reasons
for it. He learned of it froma co-worker when he returned
fromvacation in July 1976. M. \Waley asked the Assistant
District Commander about it, but he would only confirm that
M. Waley had been terminated. He was not allowed to work
when he returned from vacation. Later, he spoke to the District
Conmander about it but he also would only say he had ordered
M. whaley's termnation. Wen M. VWaley inquired in the per-
sonnel office they also would not tell himthe reason for his

term nati on.



M. whaley filed a conplaint about his termnation with
the Mayor's O fice of Manpower on Septenber 28, 1977. A hearing
was held on his conplaint on November 21,1978 and his.grievance
was denied. He then filed a coﬁﬁlaint with the Departnent of
Labor .

Di scussi on

The basic principles underlying a CETA participant's right
to witten notice and an opportunity to respond before adverse
action is taken against him and the policies to be furthered
by the award of back pay for violation of these procedural require-

ments, were set forth in ny decision in the Matter of Allen

Goielli 79-CETA-148 (pp. 4-S; 9-10). Since that decision was

issued, 1 have also decided the case of Blanche Field v. Cty

of Boston, 77-CETA-102 (copy attached), which had been remanded
by the United States Court of Appeals for the First Grcuit
for reconsideration of the award of back pay. Goielli and

Bl anche Field are instructive as to when back pay should be

awarded for a procedural violation, and when it should not because
the violation was harm ess error. As | explained in Goielli

t he purpose.of awarding back pay is to carry out the purposes

of CETA by neking the participant whole for the |oss suffered.

|f, as required by the regulations, a participant could not

be discharged before giving himnotice and an opportunity to
respond, a participant such as M. Goielli would have been

empl oyed for a longer period of tine before being term nated.

It is that loss for which back pay serves to conpensate him

and at the sane time spur CETA recipients to comply with the



regul ations. A nunmber of cases in analagous |abor |aw areas
have held that enployees should be paid back pay for |osses

due to procedural violations without regard to the nmerits of
their case. Even if their discharge or other adverse action

is ultimately upheld, the procedural violation is not "harm ess
error" unless it had no effect on the fundanental fairness of

t he' procedures. Here, by definition under the regulations,
fundamental fairness requires pre-termnation notice and an

oppurtunity to respond. In Blanche Field, the participant did

have actual, although oral, notice of the reason for refusa
to hire her.

I would also reiterate several other points nmade in the
Goielli decision. while it is true that a CETA enpl oyee does
not have a constitutionally protected property or |iberty interest
in his job, he is entitled to the procedures nmandated by Depart -
ment of Labor regulations. (29 CFR 98.26 (1976) were the proce-
dures applicable at the time.) 1t is also implicit in the
requi rement that a CETA participant be given witten notice,
an opportunity to respond, and later an informal hearing, that
the grantee have reasons for the adverse action. No purpose
woul d be served by giving notice of adverse action if it could
be taken for no reason, or an opportunity to respond if it were

permssible for any arbitrary reason. Furthernore, as | pointed

1/ whilTe It IS not necessary to the decision in this case,
T woul d also note that under 29(}R98.24(22,_Nr. Whaley was
entitled to the procedures in the Chicago Police Departnment

Rul es and Regul ati ons.



out in Goielli, Carey v. Piphus, 435 U S. 247 (1978) does not

exclude the award of damages for procedural violations; it only

requires that actual damages be proved. Here, there is no doubt
that M. Whaley would have been enployed by the Police Departnent
for some |onger period of tine beyond July 21, 1976 if proper
procedures had been followed. H's damages are the pay he woul d
have earned for that period. (See discussion bel ow for appropri-
ate determnation of that period.)

Back pay, however, is a discretionary remedy to be awarded
so that it furthers the purposes of the Act. \Wether it should
be awarded and the anount of the award, therefore, turns on
the specific facts of each case so that those purposes wll
be advanced.

Chicago's central argument is that M. \Waley was aware
of the reasons for his termnation because he knew about his
poor attendance record and prior discipline. Thus, Chicago
clains, he had actual notice of the reasons for his discharge;
failure to give himformal witten notice was at nost a technica
violation. | cannot agree. It would not have been unreasonabl e
for M. Waley to assume that, having been disciplined for the
three attendance incidents, those nmatters were closed. Further-
more, the record does not indicate that, as bad as his overal
attendance was, M. Whaley was ever warned about it or reprinanded

for it.% Moreover, al though he waived his right to a hearing

2/ T nofe that the Chicago Police Department Ceneral O der
on Conplaint and Disciplinary Procedures requires counseling
of enployees for repeated mnor infractions (paragraph I).



on each incident, M. whaley did present explanations or excuses
as mtigation. At the time, if he had been told that these
incidents fornmed part of the basis for his discharge, he nay
have nore vigorously argued the mtigating circunstances in
defense to a notice of discharge.

This case, therefore, is quite different fromGCty of Pine
Bluff, Ark. v. US. Departnent of Labor, 658 r.2d 577 (8th Cir.
1981) cited by Chicago. There, the termnated CETA enpl oyee

had actual notice of the reasons for the adverse action, although
she obtained it in an unusual way. (She was shown a nmenmo from
the Mayor to her supervisor about the incident which led to
the adverse action, and she saw a draft copy of a letter from
her supervisor which set forth the problens he was having with
her.) In addition, a hearing was convened on her grievance two
days later.

Simlarly, this case differs in the critical respect of

notice fromthe facts in Blanche Field supra. There was no

doubt in that case that Ms. Field had actual, although oral
notice of the reasons for Boston's refusal to hire her. \Were
such notice is undisputed and sufficient in the circunstances,
I held that failure to give witten notice is harmess error
because it did not undermne the fairness of the proceedings.
The sane cannot be said, for the reasons discussed above, for
notice based on what the participant, fromthe recipient's point
of view, should have known.

However, for a nunber of reasons, 1 find the aLy's back

pay award to be excessive. M. whaley Waited over a year to
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file a conplaint with the Mayor's O fice of Nhnpomer.§/ There
Is nothing in the record to explain why a hearing was not held
for more than a year thereafter; absent sane explanation, both
parties should bear sone responsibility for the delay. It is
difficult to believe that M. whaley and his counsel would |et

so nuch tine pass, and go into a hearing on his discharge, w thout
know ng what the hearing woul d be about, or making vigorous
efforts to find out. At the hearing, M. Waley did not protest
his discharge or the reasons for it, but sought reinstatenment

and back pay solely on procedural grounds, yet in his brief
before me he concedes that the procedural violation was cured
when the hearing was held. Fromthese facts, it would be reason-
able to infer either that M. Waley found out the reasons for
his discharge some time before the hearing but did not challenge
t hem because he had no defense, or that he deliberately chose

to remain- ignorant of them because it preserved his claimthat

a procedural violation continued for over two years. Finally,

in viewof M. whaley's poor attendance record, which forned
the basis of a discharge he never protested on substantive grounds,
in calculating any back pay M. Whaley should not benefit from

a presunption that he would have been present each and every

wor k day.

Althou%h under present law a conplaint may be filed up

a year ter the alleged occurrence (20 CFR 676.83(a) (4)),
hearing would be held within 30 days (20 CFR 676.83(c)) and
deci sion issued in 60 days (20 Cr676.83(c)(9)), or a conpl aint
u

37
to
a
a
could be filed with the Department of Labor . (20 CFR 676.85(b) (1)).



In conclusion, on all the facts in this case, 1 consider
It appropriate to carry out the policies of CETA and the Depart-
ment of rLaborregulations on adverse action procedures to award
back pay for the period from M. Whaley's termination to the
end of 1976, calculated by the ALJ to be $5, 500.

Therefore, it is ORDERED, that the City of Chicago pay
back pay to Jerome Wialey in the amount of $5,500, |ess al
| egal deductions for the period July 21, 1976 to Dec. 31, 1976.

/T ] /i :'/(_';W%._./
/

/

Lgcretary/of Labor

Si gned at \Washington, b.c.
. Nov. %» , 1982
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